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DISPUTE

INEREIN Business interruption insurance: But for
ISSU E COVID-19 / But for the lockdown regulations?

Businesses across most landscapes have suffered immensely
due to the impact of COVID-19 (Coronavirus). Business insurance
appears to be no exception. In a ground-breaking decision,

the Western Cape High Court in the case of Café Chameleon v
Guardrisk Insurance Company Ltd (WCHC, Case no. 5736/2020,
26 June 2020) ruled against an insurer for payment of damages
arising from a business interruption policy extension due to the
COVID-19 pandemic.
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lockdown regulations,
for the duration of the
lockdown, every person
was confined to his or
her residence unless
strictly for the purpose of
performing an essential
service or obtaining an
essential good or service.
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Business interruption insurance: But

for COVID-19 / But for the lockdown

regulations?

Businesses across most landscapes have
suffered immensely due to the impact
of COVID-19 (Coronavirus). Business
insurance appears to be no exception.
In a ground-breaking decision, the
Western Cape High Court in the

case of Café Chameleon v Guardrisk
Insurance Company Ltd (WCHC,

Case no. 5736/2020, 26 June 2020)
ruled against an insurer for payment

of damages arising from a business
interruption policy extension due to the
COVID-19 pandemic.

In this case, Café Chameleon CC

(Café Chameleon) took out an insurance
policy with Guardrisk Insurance Company
Ltd (Guardrisk) in terms of which
Guardrisk indemnified Café Chameleon
pursuant to a business insurance policy
extension for business interruption
occasioned by "human infectious or
human contagious disease, an outbreak
of which the competent local authority

has stipulated shall be notified to

them” if such contagious disease is
reported within a 50 kilometre radius of
Café Chameleon's premises.

Following the pronunciation of the
lockdown regulations, for the duration

of the lockdown, initially being from

26 March 2020 to 16 April 2020, every
person was confined to his or her
residence unless strictly for the purpose
of performing an essential service or
obtaining an essential good or service.
Therefore, Café Chameleon, operating as
a restaurant could not operate during this
lockdown period.

The initial lockdown period was thereafter
extended albeit with fewer restrictions,
under lockdown level 4, in terms of which
restaurants were permitted to sell hot
cooked food, only for home delivery.
Café Chameleon argued that prior to the
COVID-19 pandemic, an estimated 5%

of its turnover was generated by food
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Regardless of the fact that
the by-laws of the City of
Cape Town do not require
notification of a notifiable
or communicable disease,
the clause could not
sensibly be interpreted to
exclude such reporting to
the National Government.
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Business interruption insurance: But

for COVID-19 / But for the lockdown

regu lations?..continued

deliveries as it is primarily a sit-down
restaurant, therefore, notwithstanding

the authorisation to sell hot cooked food
for home delivery, Café Chameleon was
unable to trade or receive customers under
lockdown level 4; resulting in significant
business interruption.

In light of this business interruption, Café
Chameleon sought to claim under the
business interruption policy extension; the
claim to which Guardrisk did not timeously
respond. Guardrisk argued that it was still
waiting for more information from Café
Chameleon and it would be premature to
accept liability or reject Café Chameleon'’s
claim. Café Chameleon argued that it

was under financial distress and should
Guardrisk not respond in time, there

was an imminent danger that the policy
would cease as Café Chameleon would
be liquidated. Therefore, as it would be
premature to determine the quantification
of Guardrisk's liability, Café Chameleon
applied for a declaratory order with regard
to Guardrisk's antecedent liability under
the policy.

Pursuant to a financial evaluation by a loss
adjuster, Guardrisk argued that in terms

of the business policy extension, Café
Chameleon must prove that there was the
existence of a COVID-19 incident within

a 50km radius and that the loss suffered
must be due to this incident. Further, and
more importantly, it was argued that the
loss suffered by Café Chameleon was in
fact due to the lockdown regulations and
was not related to the individual COVID-19
incidents themselves. Guardrisk contended
that the policy extension requirements
were not satisfied in circumstances

where there was a generalised or national
occurrence of COVID-19; nor if there was
a general concern that COVID-19 may be
present within the area.

The court disagreed with Guardrisk

in this regard. The court held that in
interpreting the business policy contract,
the interpretation must be sensible and
not have an “un-business-like" result and
that these factors should be considered
holistically. Considering this, the court
held that it was clear that COVID-19 is a
notifiable disease. Regardless of the fact
that the by-laws of the City of Cape Town
do not require notification of a notifiable or
communicable disease, the clause could
not sensibly be interpreted to exclude such
reporting to the National Government.

In order to determine Guardrisk's
antecedent liability under the policy, the
court held that the subsequent question
to be answered is whether COVID-19 as
a notifiable disease caused or materially
contributed to the lockdown regulations.
Should this question be answered
positively, it must then be questioned
whether the lockdown is linked to the
harm suffered by Café Chameleon;
sufficiently closely or directly for legal
liability to arise. The court answered both
questions in the affirmative.

The court applied the "but for..." test

in answering the above questions. It

was held by the court that but for the
COVID-19 outbreak, the interruption to
Café Chameleon’s business would not
have occurred as the lockdown regulations
would not have been promulgated. Due

to the magnitude and severity of the
COVID-19 outbreak, a National State
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It was accepted by the
court that there is a
clear nexus between the
COVID-19 outbreak, and
the regulatory regime
that interrupted Café
Chameleon’s business.

CDH's Dispute Resolution practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.
Tim Fletcher is ranked as a Leading Individual in Dispute Resolution in THE LEGAL 500 EMEA 2020.
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of Disaster was declared. This resulted

in the publication of the lockdown
regulations which led to the closure

of Café Chameleon. It was therefore
accepted by the court that there is a clear
nexus between the COVID-19 outbreak,
and the regulatory regime that interrupted
Café Chameleon’s business.

Finally, the court rejected Guardrisk's
submissions that it must be excused from
honouring a contractual obligation based
on the fact that a declaratory order of this
nature would create a precedent which
would destabilise the insurance industry as
it would open the flood-gates for claims
of this nature and such businesses would
unexpectedly incur greater debt than had
been expected.

Eugene Bester is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Joe Whittle is recommended in Construction in TTHE LEGAL 500 EMEA 2020.
Jonathan Witts-Hewinson is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Pieter Conradie is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Rishaban Moodley is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Timothy Baker is recommended in Dispute Resolution and Construction in THE LEGAL 500 EMEA 2020. LE“AL
Kgosi Nkaiseng is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2020. l

Tim Smit is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2020.
Gareth Howard is ranked as a Rising Star in THE LEGAL 500 EMEA 2020.

Siviwe Mcetywa is ranked as a Rising Star in THE LEGAL 500 EMEA 2020.
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Depending on the circumstances of each
case, the court has effectively opened

the floodgates for insurance claims under
business interruption policy extensions;
which is ground-breaking for businesses
severely affected by this pandemic and

are insured for such interruptions. The
prospects of success when claiming under
a business interruption policy will of course
be determined by the actual wording of
the business interruption policy.

Eugene Bester and
Nomlayo Mabhena
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CHAMBERS GLOBAL 2017 - 2020 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.

CHAMBERS GLOBAL 2018 - 2020 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2020 ranked our Public Procurement sector in Band 2: Public Procurement.

CHAMBERS GLOBAL 2017 - 2020 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

CHAMBERS GLOBAL 2020 ranked our Corporate Investigations sector in Band 3: Corporate Investigations.

Tim Fletcher ranked by CHAMBERS GLOBAL 2019 - 2020 in Band 3: Dispute Resolution.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 - 2020 as Senior Statespeople: Dispute Resolution.

Tobie Jordaan ranked by CHAMBERS GLOBAL 2020 as an up and coming Restructuring/Insolvency lawyer.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2020 in Band 2: Dispute Resolution.
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THE LEGAL DEALMAKER OF
THE DECADE BY DEAL FLOW

M&A Legal DealMakers of the
Decade by Deal Flow: 2010-2019.

2019 1* by BEE M&A Deal Flow.
2019 1* by General Corporate
Finance Deal Flow.

2019 2" by M&A Deal Value.
2019 2™ by M&A Deal Flow. /
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CDH IS THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE:
Insuralex Global Insurance Lawyers Group

(the world's leading insurance and reinsurance law firm network).

CLICK HERE TO READ MORE

5 | DISPUTE RESOLUTION ALERT 15 July 2020

TOP RANKED

Chambers &

GLOBAL .'

57020\

e

CLIFFE DEKKER HOFMEYR

BAND 2

Restructuring/Insolvency

IFLR
10

2020

FINANCIAL AND
CORPORATE

TOP TIER FIRM

insuralex

GLOBAL INSURANCE
LAWYERS GROUP

Ch

CLIFFE DEKKER HOFMEYR




OUR TEAM

For more information about our Dispute Resolution practice and services, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Thabile Fuhrmann

Chairperson

Director

T +27(0)11562 1331

E thabile.fuhrmann@cdhlegal.com

Timothy Baker

Director

T +27(0)214816308

E timothy.baker@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173

E eugene.bester@cdhlegal.com

Jackwell Feris

Director

T +27(0)11 562 1825

E jackwell.feris@cdhlegal.com

Anja Hofmeyr

Director

T +27(0)11562 1129

E anja.hofmeyr@cdhlegal.com

Tobie Jordaan

Director

T +27(0)11562 1356

E tobiejordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley

Director

T +27(0)11 562 1666

E rishaban.moodley@cdhlegal.com

Mongezi Mpahlwa

Director

T +27(0)11562 1476

E mongezi.mpahlwa@cdhlegal.com

Kgosi Nkaiseng

Director

T +27(0)11 562 1864

E kgosi.nkaiseng@cdhlegal.com

Byron O'Connor

Director

T +27(0)11 562 1140

E byron.oconnor@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Belinda Scriba

Director

T +27(0)21 405 6139

E belinda.scriba@cdhlegal.com

Tim Smit

Director

T +27(0)11562 1085

E tim.smit@cdhlegal.com

Joe Whittle

Director

T +27(0)11562 1138

E joewhittle@cdhlegal.com

Roy Barendse

Executive Consultant

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11562 1071

E pieter.conradie@cdhlegal.com

Nick Muller

Executive Consultant

T +27(0)21 4816385

E nick.muller@cdhlegal.com

Jonathan Witts-Hewinson
Executive Consultant

T +27(0)11 562 1146

E witts@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27 (0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27 (0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com
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